Please Route to: 


THE 
INSURANCE LAW JOURNAL 


a ESTABLISHED 1872 


Advance Digest of Full-Text Decisions 
currently reported in the 
CCH INSURANCE LAW REPORTING SERVICE 


Fire and Casualty ® Negligence @ Life, Health and Accident @ Automobile 


No. 26 June 27, 1939 


AMBIGUITIES IN INCONTESTABILITY 
CLAUSES 


Is the following incontestability clause ambiguous: “This 
Policy shall be incontestable after two years from its date of 
issue except for non-payment of premium and except as to 
peumene and conditions a to Disability and Double 
ndemnity Benefits”? Clauses of this type have been held 
to be ambiguous by many courts and without ambiguity by 
many other courts. The latest tribunal confronted with the 

uestion was the United States Circuit Court of A for 
the Eighth Circuit in Terry et al. v. New York Life Insur- 
ance Company (ff 500,472). 


Statement of Facts 
The question as to the auuniaeny of the quoted clause arose 


in connection with a suit ing cancellation of the double 
indemnity and disability provisions of a policy. It was claimed 
that cancellation was barred because of the incontestability 
clause. The bill in the suit was filed more than two years 
after the date of the policy. Cancellation was sought on the 
ground of alleged false, incomplete and untrue answers to 
certain questions in the application for the policy, which 
amount to legal fraud. The application was taken and the 
policy issued in the State of Missouri. The parties to the suit 
agreed that they were unable to find a single case in which 
either the Supreme Court of Missouri or any of the appellate 
courts of that State had been confronted by this issue. 


Controversy Between Jurisdictions 


The construction to be placed upon this same incontestability 
clause has come before a number of courts for interpretation. 
Identical or very similar policies issued by the insurer involved 
here have been held ambiguous in — How- 
ever, there are also numerous decisions holding that the clause 
involved in this case is not ambiguous and clearly excepts from 
the bar of incontestability all defenses of whatever nature that 
the insurer may have to claims for disability or double indem- 
nity benefits. The courts holding the clause ambiguous point 
to the form and arrangement oi the oe of the policy, 
and these features of the policy furnish respectable arguments 
to support their conclusions. 


Clause Held Not to Be Ambiguous 


While the opinions holding the clause to be ambiguous com- 
mand respect, the court stated that it could not escape the 
conclusion that they overlook and fail to consider the policy 
as a whole and to give to all the language used its apt and 
natural meaning. The rule that ambiguous clauses of a policy 
are to be construed against the insurer cannot be availed of to 
import into a contract a nonexistent ambiguity. The word 
“provisions” includes all of the terms of the contract. All of 
the provisions of the policy, wherever they occur on any page 
of the policy, come within the exceptions of the incontesta- 
bility clause. 
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% NEGLIGENCE * 
(Other than Automobile) 


Sete Unguarded Hole.—The defendant was employed to install two 


gas floor furnaces in a certain residence, At noon when 
the defendant’s employees had left for lunch, an elderly 
lady stepped into the hole which was being prepared for 
the furnace and sustained serious and permanent injuries. 
The trial court properly denied the defendant’s motion for 
a directed verdict because the facts presented questions of 
negligence and contributory negligence which were sub- 
mitted to the jury under proper instructions. (Ark. La. Gas 
Co. v. Pfeifer, Ark. Supreme Ct.) . . 1 400,506. 


Subway Stairs.—The plaintiff fell and sustained injuries while 
descending a subway stairway when she slipped on a for- 
eign substance. It was error for the court to leave to the 
jury the question as to whether defendant had constructive 
notice of the dangerous condition since the foreign substance 
had remained on the steps for about twenty-five minutes 
before the plaintiff fell. (Bravado v. Murray, as Receiver, 
N. Y. App. Div.). . .{ 400,515. 


Stores and Shops.—Plaintiff stumbled and fell over the cor- 
ner of one of the low platforms for displaying merchandise 
in the defendant’s store and sustained personal injuries. 
There was sufficient evidence to present for the jury’s de- 
termination the question whether, under all the circum- 
stances, the aisles in the defendant’s store were Here a 


arranged. (Baskin v. Montgomery Ward & Co., U. S. C 
A,, 4th C.)...7 400,509. 


Derailment.—The plaintiff, a passenger on defendant's railway 
train, sustained personal injuries through the derailment of 
the coach in which she was a passenger. The question of 
the cause of the derailment was properly submitted to the 


jury and since the evidence soppoeted the theory of negli- 


ence, there was no error in refusing the affirmative charge 
or the defendant. (Pollard, as Receiver of Central Georgia 
Ry. Co. v. Williams, Ala. Supreme Ct.). . . 400,511. 


Open Water Meter Box.—The plaintiff sustained personal in- 
juries as the result of falling into an allegedly defective 
water meter box owned by the defendant city for the 
operation of its water system. In the absence of the jury’s 
finding that the superintendent of the water works had 
actual knowledge of the defect, which was unsupported by 
the evidence, the verdict was insufficient to support a 
judgment for the plaintiff. (my Waco v. Witt, Ct. of 
Civil App. of Tex., at Waco) . . .{ 400,517. 


Earth Slide—The defendant city caused large quantities of 
rock and shale to be dumped on the face of a ravine, until 
the pressure overthrew a retaining wall and precipitated a 
slide of earth on the plaintiff's grenenty and tracks. The 
value of the land would not afford a proper measure of dam- 
ages because of the nature of the plaintiff's business, which 
required it to keep its tracks open as a public necessity. 
CoD & R. Co. v. City of Pittsburgh, Pa. Supreme Ct.)... 


Escalators.—The plaintiff, an infant four years old, while in 
the defendant’s store with his mother, wandered from her 
and stuck his hand into an aperture on the end of one of 
the escalators and as a result suffered the partial loss of 
two fingers. The doctrine of attractive nuisance did not 
apply as the instrumentality had none of the characteristics 
of an attractive nuisance. (Kataoka v. May Dept. Stores Co., 


U. S. Dist. Ct., S. D. Cal.). . . 400,513. 


Municipality’s Liability—Evidence showing the financial in- 
ability of the municipality to make repairs was inadmis- 
sible since it was not shown that at the time the defect 
arose or during the time between the creation of the same 
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and the time of the plaintiff’s injury the municipality was 
without funds. (City of Tarrant City v. Dorr, Ala. Supreme 
Ct.) . . .$ 400,510. 


Railroad’s Liability—Plaintiff’s son, a child of nine years, was 
killed while walking on the defendant’s right of way. Un- 
der the evidence the defendant was found to be negligent 
in operating the train in violation of a city ordinance 
prohibiting the operation of a railroad train within the city 
limits at a greater speed than eight miles per hour. ge 
v. Northern Pacific Railway Co., U. S. Dist. Ct., Dist. of 
Idaho) . . . 400,518, 

Condition of Alley.—The plaintiff went into the alley back 
of his residence and while practicing shot putting struck 
his face on a telephone stub and injured his eyeball neces- 
sitating its removal. The trial court erred in not directing 
a verdict for the defendant because the defendant was only 
required to keep the alley in a reasonably safe condition 
for the uses for which it was intended and the plaintiff 


was not so ss the alley. (Town of Geneva v. Mesel, Ind. 
App. Ct.) . . . 400,516. 


Pedestrian Injured.—The plaintiff was struck in the pelvic 
region by a bicycle ridden by one of the defendant’s mes- 
senger boys. The testimony of the doctor was sufficiently 
definite to support a finding by the jury that the intense 
and continued pains which the plaintiff suffered in the 
pelvic region resulted from the blow received in the acci- 
dent, even though the doctor conceded that the pains might 
have been caused by the diseased condition of her organs. 
(Groves v. Western Union Telegraph Co., U. S. Dist. Ct, 
E. D. of Pa.)... 400,519. 


Employer and Employee Jointly Sued.—In an action for in- 
juries sustained as the result of a derailment, the plaintiff 
sued the carrier and the section foreman, The jury re- 
turned a verdict against the carrier, but in favor of the 
employee. This was proper as the plaintiff was under no 
duty to show whose negligence caused the condition of the 
track at the time and place. (Pollard, as Receiver of the 
og Ga. Ry. Co. v. Coulter, Ala. Supreme Ct.)... 


Landlord and Tenant.—The piles was injured while at 
work on premises owned by the defendants. The com- 
plaint was dismissed on the ground that, at the time of 
the accident, possession and control were in the lessee. 
Under the circumstances there was presented an issue of 
fact as to whether the lessee’s possession and dominion 
were exclusive so as to relieve the defendants of liability. 
(Cesarino v. Filiberto, N. Y. App. Div.) . . ._§ 400,514. 


Constructive Notice.—In a negligence action the portion of 
the bottle admitted in evidence and the testimony that it 
was solidly imbedded in the ground and that its removal 
was difficult, were ample to permit the jury to draw the 
inference that it had been in the park path a sufficient length 
of time to charge the defendant with constructive notice. 
(McMahon v. City of Buffalo, N. Y. App. Div.) . . 400,508. 


Prima Facie Case.—The plaintiff sought to recover for dam- 
age to certain shipments of strawberries. The plaintiff 
established a prima facie case when he showed that sound 
berries were delivered for shipment, and that the berries 
were in a damaged condition upon arrival at their desti- 
nation, (Railway Express Agency, Inc. v. H. Rouw Co., Ark. 
Supreme Ct.).. . 400,507. 


Damages.—The plaintiff was severely bruised and sustained 
back injuries, while working in a box-car shoveling coal 
into a a. when one of defendant’s engines stru 
the car in making a coupling. The verdict for $500 awarded 
by the jury was not excessive in view of the injuries sus- 
tained. (St. Lowis-San Francisco Ry. Co. v. Herndon, Ark. 
Supreme Ct.)...¥ 400,505. 


Paragraph (7) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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WEEKLY ADVANCE DIGEST OF CURRENT INSURANCE DECISIONS 


*& LIFE x 


Insurable Interest.—The defense to a suit on a life policy was 


that the plaintiff beneficiary, who had procured the policy, 
did not have an insurable interest in the life of the insured, 
his brother. It was held that the plaintiff had an insurable 
interest in the life of his brother by virtue_of that rela- 
tionship alone. (Webb v. Imperial Life Ins. Co., Inc., N 
Supreme Ct.).. .] 500, 


Misrepresentations.—Although a loss arose from causes totally 


unconnected with a material fact concealed or misrepre- 
sented, the policy is void because a true disclosure of the 
fact might have led the company to decline the insurance 
altogether, or to accept it only at a higher premium. 


(Mutual Benefit Health and Accident Ass’n v. Marsh, Ga. Ct. 
of App.) . . .§ 500,465 


Facility-of-Payment Clause.—A facility-of-payment clause, 


wherein the insurer reserves the privilege of making pay- 
ment to any one of a designated class equitably entitled 
thereto, does not give to such person the right to maintain 
suit on the policy, since the right to sue is vested solely 
in the one named in the contract of insurance. (Cooler v. 


Metropolitan Life Ins. Co., Ga. Ct. of App.) . . .] 500,462. 


Incontestability—The insurer’s suit to cancel a reinstatement 


was dismissed on the ground that the period of contestabil- 
ity had expired before the reinstatement occurred, and 
that the policy became incontestable for past or future 
fraud when that period expired. On appeal, however, it 
was held that a rescission of the reinstatement procured by 
fraud was not prevented by the incontestability clause of 
the policy. (New York Life Ins. Co. v. Waterman, U. S. C. 
C. A., 9th C.). . . 500,459. 


Burial Certificates.—A Kentucky statute required that all pay- 


ments of funeral benefits be made in money and not in 
merchandise or service, and further prohibited the pay- 
ment of such benefits to any official or designated under- 
taker, so as to deprive the representative of the deceased 
from procuring supplies and services in the open market 
with the advantage of competition. The statute was held 
unconstitutional as an arbitrary and unreasonable restric- 
tion upon a lawful occupation. (Goodpaster v. The Kenton 
7200 Campbell Benevolent Burial Ass’n, Ky. Ct. of App.)... 


Rescission.—In order for an insurance company to effect a 


rescission of a policy, it is incumbent on it to restore or 
offer to restore everything of value received under the 
contract. (Sofnas v. John Hancock Mutual Life Ins. Co., 
Ind. App. Ct.) . . 1 500,471. 


Reinstatement.—When his policy lapsed, insured refused to 


apply for reinstatement because he could not truthfully 
state that he was then in good health. Someone forged 
his name to the application and mailed it, together with 
the amount of lapsed dues, to the insurer. Such action 
did not reinstate the policy, since the fraud was not known 
to the insurer. (The Praetorians v. Dies, Texas Ct. of Civ. 
App.) . . .{ 500,461. 


War Risk Insurance.—In a suit for disability benefits, the 


veteran contended that the case came within the rule that 
if the work is performed by one really unable to work, who 
does so at the risk of endangering his health or life, then the 
work will not bar recovery. However, it was held that 
the veteran’s work record was such as to conclusively neg- 
ative total permanent disability while the policy was in 
force. (United States of America v. Sawler, U. S.C. C. A. 
Ist C.). . 1 500,457. 


Acute Alcoholism.—Death resulting from acute alcoholism is 


not accidental within the double indemnity provisions of a 
life policy. (Powley v. The Equitable Life Assur. Soc. of 
the United States, N. Y. App. Div.) . . .{ 500,470 


Total Disability—Where the insured was unable to carry on 
his profession in the usual way, it was held that he was 
totally disabled, even though the evidence showed that 
he was not totally helpless, (Utz v. New York Life Ins. 
Co., Kan. City (Mo.) Ct. of App.) . . .1 500,467. 


Disability Benefits ——The testimony of plaintiff’s medical ex- 
gone that he was totally disabled, was uncontradicted. 
owever, there was other evidence which tended to show 
that plaintiff had performed work for compensation of 
financial value. Holding that the opinion testimony was 
entitled to the exercise by the triers of the fact of their 
independent judgment, a judgment based on a verdict for 
the defendant was affirmed. (Shabotzky v. Equitable Life 
Assur. Soc., N. Y. App. Div.) . . .[ 500,468. 


Test of Disability—An instruction that the test for total dis- 
ability was whether the insured could substantially do the 
work that he did prior to the commencement of his dis- 
ability, was held to be erroneous since the policy was 


not one of vocational insurance. (Starr v. The Equitable 
10 Assur. Soc. of The United States, N. Y. App. Div.)... 
469, 


Conflict of Law.—The policy, which was made in California, 
was to be performed both in California and in New York. 
Therefore, the law of the place where the contract was 
made, rather than the place of performance, governed in 
determining the insurer’s right to contest the validity of the 
disability provisions after the period of contestability had 
expired, (Ostroff v. New York Life Ins. Co., U.S.C. C. A, 
9th C.)...9 500,458. 


Res Judicata.—After a final judgment had been rendered 
against the insurer, it refused to continue payment of dis- 
ability benefits on the ground that, since the judgment, 
insured had re-entered his former employment and was 
not totally and permanently disabled. However, the prior 
judgment was held to be res judicata, and plaintiff was 
allowed a recovery. (Metropolitan Life Ins. Co. v. Pribble, 
Texas Ct. of Civ. App.)... 500,464. 


Gift——Like any other chose in action, the individual certificate 
issued to an employee insured under a group policy, may 
be the subject of a gift. (Peel v. Reibel, Adm’r, Minn. Su- 
preme Ct.)...{ 500,473. 


Judgments.—Although insured had misrepresented the con- 
dition of his health in his application for insurance, the 
jury found that he subsequently notified the insurer of 
his true condition and that the insurer waived its defenses 
in regard thereto. Without a motion having been filed for 
judgment non obstante veredicto, the court denied the plain- 
tiff a recovery. Regardless of the sufficiency of the evi- 
dence, the jurisdiction of the trial court was not invoked 
in such manner as to authorize it to disregard the findings 
of the jury, and the judgment was reversed. (Phyling v. 
The Security Benefit Ass’n, Inc., Texas Ct. of Civ. App.)... 
{ 500,456. 


Estoppel.—Insured’s signature was forged on his policy, so 
that plaintiff’s sister was made the sole beneficiary instead 
of a co-beneficiary with the plaintiff. In plaintiff’s suit, 
the insurer contended that an estoppel was raised against 
plaintiff because she had elected to proceed against the 
sister’s estate, and because of her failure to notify the 
insurer of the forgery until after the statute of non-claim 
had run against the sister’s estate. Judgment was ren- 
dered for the insurer, but a new trial was granted because 
of error in the admission of certain evidence. (Foster v. 
Modern Woodmen of America, Kan. City (Mo.) Ct. of App.) 
. . 1 500,466. 

Maximum Benefit—Where insured died before his policies had 
reached their full maximum value, the policies were con- 
strued as limiting the beneficiary’s recovery to a proportion 


amount of the proceeds. (Branch v. Guaranty Nat'l Ins. Co., 
Texas Ct. of Civ. App.).. . 500,476. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Burden of Proof.—The policy provided that medical treatment 
received within two years prior to the date of issue, should 
void the policy unless it was shown that such treatment was 
not for a serious condition. Consequently, where the in- 
surer proved that insured had been attended by a doctor 
within the prescribed period, it was incumbent upon the 
beneficiary to show that the treatment was not for a serious 
ailment. (Davis, Adm’r v. The Metropolitan Life Ins. Co., Ohio 
Ct. of App.). . .§ 500,474. 


Federal Jurisdiction —Where a claim for disability benefits is 
limited to an amount less than that required for federal 
jurisdiction, the fact that the insurer may be required to set 
up a reserve in excess of that amount does not operate to 
give a federal court jurisdiction. (Hooton v. Prudential Ins. 
Co. of America, U. S, Dist. Ct., W. D. Pa.)...§ 500,475. 


% AUTOMOBILE ~ 


Insurer’s Limited Liability—Under a policy limiting the lia- 
bility of the insurer to $5000 for injuries to any one per- 
son, the payment of that amount to an injured party fully 
discharges the insurer’s liability and the husband of the 
injured party cannot recover an additional amount for con- 
sequential damages suffered by him. (Yancey v. Utilities 
Ins. Co., Tenn. Ct. App.) . . . 701,176. 


Conditionally Sold Car.—Where conditionally sold car was 
seized for illegal transportation of liquor and was obtained 
by the dealer and finance company by posting bond, and 
subsequently sold, amount of loss covered by policy was 
that amount which it cost to gain possession of the car. 
(ore Ins. Exchange Corp. v. Kinney, Ky. Ct. App.)... 


Fire Loss.—Plaintiff’s truck was completely wrecked when 
it collided with a train and then burst into flames. A fire 
policy covering the truck was held to cover only the loss 
occasioned by the fire after the collision, and not the loss 
caused through the collision. (Mammina v. Homeland Ins. 
Co. of America, Ill, Supreme Ct.) . . .] 701,204. 


Insurance Brokers.—The law requiring insurance companies 
to issue policies of motor vehicle liability insurance to ap- 
plicants does not require them to issue such policies to 
brokers applying therefor. To sustain a charge of con- 
spiracy against defendants, plaintiff had the burden of 
showing that they actually conspired with a purpose in 
mind, i.e., that of ruining plaintiff’s business. (Neustadt v. 
Employers Liability Assurance Corp., Ltd., Mass. Supreme 
Jud. Ct.) . . .§ 701,183. 


Permission to Drive Car.—Father’s denial that he gave per- 
mission to his minor son to drive his car does not over- 
come other evidence introduced which affirmatively shows 
that such permission was given, although latter evidence 
was circumstantial. (Ryan v. Maryland Casualty Co., Va. 
Supreme Ct. App.). . .{ 701,186. 


Scope of Authority.—Where plaintiff established that at time 
of collision, salesman of defendant was driving car owned 
by defendant on way to a customer’s residence for dem- 
onstration purposes, he has made out a prima facie case 
against defendant, and the burden of going forward with 
the evidence then shifts to defendant. Fad ent for plain- 
tiff is affirmed. (Galloway Motor Co. v. Huffman’s Adm’r, 
Ky. Ct. App.). . .§ 701,196. 

Right Angle Crossing.—In an action for damages for injuries 

sustained by plaintiff when the car in which she was rid- 

ing collided with defendant’s car at an intersection, the 
trial court properly awarded plaintiff a new trial on the 
grounds that an instruction given on defendant’s behalf was 

erroneous. (Prater v. Rausch, Mo. Supreme Ct.) . . .{[ 701,198. 
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Collision with Motor Bus.—Judgment in favor of defendant 
in an action for damages for injuries sustained by plain- 
tiff while riding as a guest in a car which collided with 
the rear of defendant’s bus is affirmed, plaintiff not pre- 
senting sufficient facts and pleadings in her abstract of 
record to permit the court to determine whether instruc- 
tions complained of were erroneous or not. (Rishel v. Kan- 
sas City Public Service Co., Mo. Supreme Ct.). . .[ 701,197. 


Car Hit by Train.—In an action for damages for the death of 
plaintiff’s intestate who was killed when defendant’s train 
struck the car in which he had been a passenger, the court 
gave an instruction relative to deceased’s contributory neg- 
ligence, refused to direct a verdict for plaintiff, and refused 
to admit evidence relative to the recent installation of a 
whistling post. Plaintiff assigned such rulings as error, but 
the court upholds them and affirms the judgment for de- 
fendants. (Mossbarger’s Adm’x v. Louisville & Nashville 
Rd. Co., Ky. Ct. App.) . . . 701,195. 


Three-way Collision—Where the driver of the car in which 
plaintiff was riding failed to stop his car when a car in 
front stopped, and collided with rear thereof, his negli- 
gence in so doing was held to be a concurrent cause of 
the second collision in which his car was hit by defend- 
ant’s truck from behind. (Richmond Coca-Cola Bottling 
Works, Inc. v. Andrews, Va. Supreme Ct. App.). . . 701,192. 


Intersection Collision.—A verdict for plaintiff is affirmed where 
the jury was justified in finding that plaintiff’s car entered 
the intersection first and that the driver of defendant’s 
truck, had he been keeping a proper lookout, could have 
seen the car and avoided the accident. (Fruit Growers Ex- 
press Co. v. Hulfish, Va. Supreme Ct. App.). ..¥ 701,193. 


Head-on Collision.—While riding with his brother, plaintiff 
was injured when their car collided head-on with defend- 
ant’s truck. Both drivers were found negligent and plain- 
tiff was allowed to recover against defendant. (Stills v. 
Forbes, Calif, Dist. Ct. App.) . . .[ 701,202, 


Bicycle Rider Hit by Truck.—Where the evidence shows that 
the boy who was riding his bicycle attempted to pass be- 
tween a moving truck and some parked cars and that there 
was insufficient room and he was thrown against the 
truck and injured, the finding that the truck driver was 
free from negligence is upheld. (Foster v. Herrin Motor 
Lines, Inc., La, Ct. App.).. .§ 701,179. 


Pedestrian Killed.—Plaintiff alleged that her intestate was 
killed through the negligence of the driver of defendant’s 
truck, The driver claimed that deceased threw himself 
under the wheels of the truck. Plaintiff failed to prove 
negligence and a demurrer to her evidence was properl 
LI Adm’x v. Wood, Va. Supreme é App. 


Pedestrian Hit by Cab.—Where plaintiff was not negligent 
in looking for traffic as she crossed street, but driver of 
cab was negligent in traveling at an excessive speed and 
had the last clear chance to avoid the accident, judgment 


(Langley v. Viguerie, Ct. 


in favor of = is entered. 
App.).. .§ 701,180. 


Intersection Obscured.—Jury’s finding in favor of plaintiff 
cab driver, who was injured when the cab he was driving 
was struck by defendant’s truck at an intersection where 
the view in one direction was obscured, is upheld. (Little 
v. Rubin, R. I. Supreme Ct.) . . .§ 701,181. 


Pedestrian Injured.—Plaintiff’s decedent died as a result o 
injuries sustained when, as he was pushing a small cart 
across an intersection, in the pedestrian lane, he was struck 
by defendant’s truck. An order granting plaintiff’s motio 
for new trial on the grounds of insufficiency of the evi 
dence to sustain the verdict is affirmed. (Gallardo v. Luke 
Calif. Dist. Ct. App.). . . 701,203 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Intoxication of Driver of Car.—Plaintiff was riding in a car 
which was being driven by one of a group of young people 
with whom she had spent the evening at a road house. 
They had been drinking, and at closing time had started 
for another place to get some food. On the way the 
driver lost control of the car and it turned over. Judg- 
ment is entered for defendant on the verdict of the jury. 
(Yorke v. Maynard, Va. Supreme Ct. App.) . . . | 701,190. 


Disabled Vehicle-—Two trucks owned by defendant were trav- 
eling up an incline when they became disabled. The sec- 
ond truck, which was being towed by the first, was 
unlighted. Plaintiff approaching on the highway, did not 
see the trucks, and collided with the rear of the unlighted 
truck. Judgment for plaintiff is affirmed. (American Car- 
loading Corp. v. Voight, Ind. App. Ct.) . . .[ 701,205. 


Train Standing on Tracks.—The presence of a train on a 
crossing, whether standing or moving, is warning enough 
to travelers, and where a plaintiff drove his motorcycle into 
a freight train that had been left on the tracks he may 
not recover, such facts not substantiating plaintiff’s claim 
that defendant railway was negligent. (Sympson v. South- 
ern Ry. Co. in Ky., Ky. Ct. App.) . . .] 701,194. 


Proper Lookout.—Where neither plaintiff nor defendant saw 
the other’s car until just before the collision, although each 
had practically a clear view approaching the intersection, 
both were negligent in failing to keep a proper lookout 
and ees for defendant is affirmed. (Ellett v. Carpen- 
ter, Va. upreme Ct. App.) .. .{f 701,189. 


Law Applicable—Where a resident of California was injured 
in a collision in Oregon, the law of the latter state applies 
and the negligence of the minor son in operating the car 
will not preclude recovery by his mother for injuries sus- 
tained by her. (Traglio v. Harris, U. S. C. C. A., 9th C.) 
..-§ 701,182. 


Gross Negligence.—Where defendant misjudged the distance 
in attempting to pass on the right a truck that was tugn- 
ing to the left, such conduct is not sufficient to support a 
charge of gross negligence on which a guest, who was in- 
jured in the resulting collision, based her cause of action. 
(Lennon v. Smith, Va. Supreme Ct. App.) . . .] 701,184. 


Intervening Cause.—Where driver of car was not keeping 
lookout and collided with bus which had stopped on 
pavement to take on a passenger, the negligence of the 
bus driver in stopping on the pavement was broken by the 
intervening negligence of the driver of the car and the lat- 
ter was solely responsible for the collision. (Roanoke Ry. 
& Electric Co. v. Whitner, Va. Supreme Ct. App.) . . . 701,188. 


Humanitarian Doctrine.—An action for damages for injuries 
sustained when plaintiff’s car, which had gone off the road 
onto the muddy shoulder and was being turned back onto 
the road, collided with defendant’s car approaching from 
the other direction, was submitted solely on the humani- 
tarian doctrine and judgment was for defendant. (Bran- 
son v. Abernathy Furniture Co., Mo. Supreme Ct.) . . .] 701,199. 


Automobile ee ee nants policy, insuring a 
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dealer against liability to customers while riding in or oper- 
ating a car owned by said dealer, was held to cover a loss 
resulting from an accident which happened while a car was 
being driven on a trial run by the son of a prospective cus- 
tomer under direction of his father. (Neel v. Indemnity 
Ins. Co. of N. A., N. J. Supreme Ct.)...9 701,211. 


Res Gestae.—Statements made by driver of defendant’s truck 
to injured party subsequent to accident relative to defective 
brakes and horn held admissible as part of the a ee 
an” Supply Co. v, Pierce, Okla. Supreme Ct.)... 
q 701,201. 


Admissibility of Deceased’s Statements.—Action of court in 
striking certain testimony of officer relative to statement 
made by plaintiff's deceased when he was in the hospital 
following the accident, because of statements by doctors 
that he was in no condition to give logical evidence at that 
time, held error prejudicial to defendant and judgment for 
plaintiff is reversed. (Virginia Electric Power Co. v. De- 
catur, Adm’r, Va. Supreme Ct. App.) . . .[ 701,185. 


Res Judicata—Where defendant insurer defended an action 
against the insured in which it was held that plaintiff was 
a guest in the insured’s car at the time of the accident, it 
cannot subsequently dispute that decision in an action 
against it to enforce the judgment recovered in the prior 
proceeding. (State Farm Mutual Automobile Ins. Co. v. 
Wright, Va. Supreme Ct. App.) . . .[ 701,187. 


Error in Charge to Jury.—Defendant, attempting to pass a 
truck on the road, drove his car head-on into plaintiff's, 
which came from around a curve in the highway. Judg- 
ment was entered for defendant, but is reversed because 
of error committed by the court in giving certain charges 
to the jury. (Pedigo v. Osborne, Ky. Ct. App.) . ..¥ 701,177. 


Employment Relation.—Even though the driver of defendant's 
truck which collided with another truck, for the loss of 
which plaintiff sues, was found to be an employee of de- 
fendant and not an independent contractor, plaintiff may 
not recover where it is shown that plaintiff had sold the 
destroyed truck to the driver thereof under contract of 
conditional sale. (Gas City Transfer Co., Inc. v. Miller, Ind. 
App. Ct.)...{ 701,207. 


Respondeat Superior.—Testimony to the effect that the driver 
of defendant’s truck had been seen around defendant’s place 
of business and had previously driven defendant’s truck was 
sufficient to warrant a finding by the jury that defendant 
was responsible for said driver’s negligence. (Pennsylvania 
Ice & Coal Co. v. Eischer, Ind. App. Ct.)...§ 701,206. 


Pedestrian Injured.—An instruction telling the jury that a mo- 
torist’s failure to see a pedestrian who was crossing the road 
was negligence, took from the consideration of the jury the 
question whether said motorist could, by the exercise of 
reasonable care, have seen the pedestrian in time to avoid 
the accident, and was erroneous. (Dilworth v. Wimer, 
Adm’x, Ind. App. Ct.).. .§ 701,208, 


Guest Statute Construed.—One who shares the expenses of a 
motor trip with his host is not a guest within the meaning 
of the guest statute of Florida. (Teders v. Rothermel, Minn. 
Supreme Ct.).. .§ 701,209. 


Railroad Crossing Collision.—The negligence of the driver of 
the truck in which plaintiff’s decedents were riding was the 
proximate cause of the truck’s crashing into the side of the 
train which was already partly across the highway. (Sulli- 
van, Adm’r. v. Boone, Minn. Supreme Ct.). . .J 701,210. 


Speed of Train——Where there was no showing that the slack- 
ening of the speed of the train which collided with plain- 
tiff’s truck would have allowed plaintiff to clear the tracks, 
it was error to submit such issue as one of the grounds of 
negligence on which plaintiff based his claim. (Meese v. 
Thompson, Trustee, Mo. Supreme Ct.) . . . 701,200. 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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